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loss, without reference to what they could be sold for in a particular market. 
Denver Ry. Co. v. Frame, 6 Colo. 385. What elements of value may be taken 
into consideration and what tests of value applied when there is no market 
value of the property in question, are governed by no fixed rule. Watt v. 
Nevada Central Railroad Company, 23 Nev. 154, 64 Am. St. Rep. 772. 

Deeds — Construction — Description of Subject Matter. — Defendant W. 
had platted his land between a public highway and the shore of Lake Huron, 
for summer resort purposes. The lots, as appeared by the plat, extended to 
what was designated as the "beach." One of these lots was deeded to 
complainant. This conveyance contained a clause, as did all those to other 
grantees, that the beach was to be put "to such use as is usual for residents 
and visitors at a family summer resort to make of a beach in connection 
with such resort." Defendant attempted to remove sand of valuable mineral 
properties from the beach claiming that he had retained the fee to the 
shore. Held, such removal should be enjoined. Cram v. Ward et al. (1904), 
— Mich. — , 100 N. W. Rep. 564. 

This decision is based on the complainant's exclusive right, together 
with other grantees of the defendant in common to the "improvement, 
use and enjoyment" of the beach. Complainant's ownership, with other 
grantees of the defendant, in the beach would extend to low water mark, the 
fee of the land under the great lakes being in the state. People v. Silber- 
wood, no Mich. 103. And, as is held in the principal case, it is undoubted 
that a conveyance of the uses of and dominion over land conveys the land 
itself. Washburn Real Property, Vol. Ill, § 2289 ; Clement and Masser v. 
Youngman, 40 Pa. St. 341. And on the same principle, a gift of the produce 
of a fund is a gift of that produce in perpetuity; and so is a gift of the 
fund itself, unless a contrary intention appears. Keene's Appeal,- 64 Pa. 
St. 274; Adatnson v. Armitage, 19 Ves. Jr. 416; Campbell v. Gilbert, 6 
Wharton 78; Hellman v. Hellman, 4 Rawle 450. So a general power of 
disposal carries with it the absolute property wherever a limited interest is 
not specified. Morris v. Phaler, 1 Watts 389. From all that appears in 
the principal case, the grantor by not expressly reserving rights in the 
beach, must be held to have intended to reserve none. 

Easements — Recital in Deed — Injunction. — The owner of a corner 
lot 124 ft. front by 160 ft. deep conveyed to different parties several strips 
120 ft. deep, extending "to a driveway 12 ft. wide." Subsequently, he con- 
veyed to the defendant the rear parcel 40 ft. by 124 ft., facing on the side 
street, "reserving 12 ft. on the west side as a driveway to be used in com- 
mon by the owners of the land adjoining and by said grantee." Plaintiff 
is the owner through mesne conveyance of the adjacent portion then still 
retained by the common grantor, one of the deeds reciting that the lot 
extended "to a driveway 12 ft. wide," the other, "to a proposed driveway 
12 ft. wide," and she now seeks to enjoin the defendant from building a 
fence between her lot and the said driveway, and from erecting a gate at 
the end. Held, plaintiff is entitled to injunction against the erection of the 
fence. Gibbons v. Ebding (1904), — Ohio — , 71 N. E. Rep. 720. 
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The decision seems in harmony with the general equitable principles 
involved, since courts of equity whenever possible, construe reservations 
or covenants in a deed as appurtenant to land retained rather than in gross, 
and hold that by acceptance of the deed by the grantee, an equitable ease- 
ment is created, as against him, in favor of third persons subsequently 
acquiring an interest in the land retained by the grantor, although to such 
third persons the reservation or covenant may not convey any strict legal 
right. Hodge v. Boothby, 48 Me. 68; Winston v. Johnson, 42 Minn. 398; 
Allen v. Lester, 80 N. Y. Supp. 1053; Tinker v. Forbes, 136 111. 221; New- 
bold v. Peabody Heights Co., 70 Md. 493. If the intention of the parties 
as ascertained from the words of the grant, the situation of the property, 
or the surrounding circumstances, can fairly be construed as creating an 
easement appurtenant, it will be so held. Whitney v. Union Ry. Co., 11 
Gray 359; Peck v. Conway, 119 Mass. 546. 

Election — Candidates — Oath — Constitutionality of Primary Law. — 
Writ of certiorari to review the denial of a writ of mandamus to compel the 
respondent to certify to the names chosen by the Socialist Party Convention. 
Held, that the Kent County Primary Election Law which requires all can- 
didates for office to declare their candidacy on oath is unconstitutional. Writ 
granted. Dapper v. Smith, County Clerk (1904), — Mich. — , 101 N. W. 60. 

Article XVIII, § 1 of the State Constitution provides the oath which 
shall be required for qualification to an offiec and further provides that no 
other oath shall be required. Where the constitution states the qualifi- 
cations of an officeholder the state legislatures can neither add to nor other- 
wise change them. Thomas v. Owens, 4 Md. 189, 223; Page v. Hardin, 8 
B. Mon. (Ky.) 648, 661. If the above provision (Loc. Acts 1903 p. 142 No. 
326) of the Kent County Primary Law were valid then the franchise rights 
of the voters would be limited, for they would be unable to vote for any 
person who would not declare his candidacy. No man who was not seeking 
an office could be elected to it. In the case of Attorney General v. Com- 
mon Council, 58 Mich. 213, the doctrine is announced that the election fran- 
chise is the same in all parts of the state and can not be essentially changed 
in any locality by legislation to regulate its exercise. 

Equity — Jurisdiction to Restrain Injunction Proceeding Denied. — 
In a suit to enjoin defendants from taking out an injunction to restrain com- 
plainants from playing baseball. Held, that injunction would not lie. Rob- 
ertson v. Montgomery Baseball Ass'n (1904), — Ala. — , 37 So. Rep. 388. 

This presents rather a striking situation. Had an injunction been here 
awarded it would have been just as competent for the defendants, had 
they moved first, to have had the present suit enjoined, or the complain- 
ants to have had them restrained from so doing, and so on. The case 
involves entirely different principles from those employed in proceedings to 
enjoin actions at law. (See 3 Pomeroy's Eq. Jur. §§ 1360 et seq.), and the 
decision is unquestionably sound. Balogh v. Lyman, 39 N. Y. Supp. 780, 
783, 6 App. Div. 271, 276. In Prudential Assurance Co. v. Thomas, L. R. 
3 Ch. 74, equitable proceedings against the holder of certain funds, were 



